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Prevention of Significant Deterioration and TitleV Greenhouse Gas Tailoring Rule Step 3 and
GHG Plantwide Applicability Limits

AGENCY : Environmental Protection Agency (EPA).

ACTION: Final rule.

SUMMARY: The EPA is promulgating the third step (Step 3) of our phase-in approach to permitting
sources of greenhouse gas (GHG) emissions that we committed to do in the GHG Tailoring Rule. This
rule completes Step 3 by determining not to lower the current Prevention of Significant Deterioration
(PSD) and title V applicability thresholds for GHG-emitting sources established in the Tailoring Rule
for Steps 1 and 2. We are al'so promulgating regulatory revisions for better implementation of the federal
program for establishing plantwide applicability limitations (PALS) for GHG emissions, which will
improve the administration of the GHG PSD permitting programs.

DATES: Thisaction is effective on [[NSERT DATE 30 DAYSAFTER DATE OF PUBLICATION
IN THE FEDERAL REGISTER].

ADDRESSES: The EPA has established a docket for this rulemaking under Docket ID No. EPA-HQ-

OAR-2009-0517. All documentsin the docket are listed in the www.regulations.gov index. Although

listed in the index, some information is not publicly available, e.g., Confidential Business Information or
other information whose disclosure is restricted by statute. Certain other material, such as copyrighted
material, is not placed on the Internet and will be publicly available only in hard copy. Publicly available

docket materials are available either electronically in www.regulations.gov or in hard copy at the Air

and Radiation Docket and Information Center, EPA/DC, EPA West, Room 3334, 1301 Constitution

Page 1 of 81


http://federalregister.gov/a/2012-16704
http://federalregister.gov/a/2012-16704.pdf

Avenue, Northwest, Washington, D.C. The Public Reading Room is open from 8:30 am. to 4:30 p.m.,
Monday through Friday, excluding legal holidays. The telephone number for the Public Reading Room
IS (202) 566-1744, and the telephone number for the Air and Radiation Docket and Information Center
is (202) 566-1742.

FOR FURTHER INFORMATION CONTACT: Michael S. Brooks, Air Quality Policy Division,
Office of Air Quality Planning and Standards (C504-05), Environmental Protection Agency, Research
Triangle Park, North Carolina 27711, telephone number (919) 541-3539; fax number (919) 541-5509;

email address: brooks.michagl s@epa.qgov.

SUPPLEMENTARY INFORMATION:
l. General Information

A. Executive Summary

1. Purpose of the Regulatory Action

The purpose of this Step 3 rule is to continue the process of phasing in GHG permitting
requirements under the PSD and title V programs begun in Steps 1 and 2 of the Tailoring Rule* Asa
result of actions to regulate GHGs under other Clean Air Act (CAA) programs, GHGs are required to be
addressed under the major source permitting requirements of the Act’s PSD and title V programs. The
Tailoring Rule was necessary because the CAA applicability requirements that determine which sources
are subject to permitting under these programs are based on annual potential emission rates of 100 or
250 tons per year (tpy). Implementing these requirements for GHG-emitting sources immediately after
they became subject to PSD and title V requirements would have brought so many sources into those
programs so as to overwhelm the capabilities of state and local (hereafter, referred to collectively as
state) permitting authorities to issue permits, and as a result, would have impeded the ability of sources

to construct, modify or operate their facilities.

! “Prevention of Significant Deterioration and Title V Greenhouse Gas Tailoring Rule; Final Rule,” 75
FR 31514, June 3, 2010 (the Tailoring Rule).
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To prevent this outcome, the EPA promulgated the Tailoring Rule to tailor the PSD and title V
applicability criteriathat determine which GHG sources and modification projects become subject to the
permitting programs. In the Tailoring Rule, we explained that the administrative burdens of immediate
implementation of the PSD and title V requirements without tailoring “ are so severe that they bring the
judicial doctrines of ‘absurd results,” ‘administrative necessity,” and ‘ one-step-at-a-time’ into the
Chevron two-step analytical framework for statutes administered by agencies.” 75 FR 31517 June 3,
2010. We further explained that on the basis of thislegal interpretation, we would phase in the
applicability of PSD and title V to GHG-emitting sources so that those requirements would apply to at
least the largest sourcesinitially, and to as many more sources as promptly as possible, at least to a
certain point. Id. In the Tailoring Rule, we went on to promulgate the first two steps of the phase-in
program, which we call Step 1, which took effect on January 2, 2011; and Step 2, which took effect on
July 1, 2012, and incorporated Step 1. In these steps, we established the PSD and title VV applicability
thresholds at what we call the 100,000/75,000 levels, which refers to the number of tpy in carbon
dioxide equivalent (CO.€) potential emissions.

In addition, in the Tailoring Rule, we made regulatory commitments for subsequent action,
including this Step 3. Specifically, we committed in Step 3 to propose or solicit comment on lowering
the 100,000/75,000 threshold on the basis of three criteriathat concerned whether the permitting
authorities had the necessary time to develop greater administrative capacity dueto an increasein
resources or permitting experience, as well as whether the EPA and the permitting authorities had
developed ways to streamline permit issuance. We committed to compl ete the Step 3 action by July 1,
2012.

In this rulemaking, we have evaluated whether it is now possible to lower the 100,000/75,000
threshold to bring additional sourcesinto the PSD and title V permitting programsin light of the three
criteria. In addition, we have continued our identification and evaluation of potential approaches to

streamline permitting so as to enable permitting authorities to permit more GHG-emitting sources
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without undue burden.
2. Summary of Mgor Provisions

The EPA isfinalizing Step 3 by determining not to lower the current GHG applicability
thresholds from the Step 1 and Step 2 levels at this time. We have found that the three criteria have not
been met because state permitting authorities have not had sufficient time and opportunity to develop the
necessary infrastructure and increase their GHG permitting expertise and capacity, and that we and the
state permitting authorities have not had the opportunity to develop streamlining measures to improve
permit implementation..

We are also promulgating revisions to our regulations under 40 CFR part 52 for better
implementation of the federal program for establishing PALsfor GHG emissions. A PAL establishesa
site-specific plantwide emission level for a pollutant that allows the source to make changes at the
facility without triggering the requirements of the PSD program, provided that emissions do not exceed
the PAL level. Under the EPA’ s interpretation of the federal PAL provisions, such PALs are already
available under PSD for non-GHG pollutants and for GHGs on a mass basis, and we are revising the
PAL regulations to allow for GHG PALSs to be established on a CO.e basis aswell. We are also revising
the regulations to allow a GHG-only source” to submit an application for a COe-based GHG PAL while
also maintaining its minor source status. We believe that these actions could streamline PSD permitting
programs by allowing sources and permitting authorities to address GHGs one time for a source and
avoid repeated subsequent permitting actions for a 10-year period.

B. Does this action apply to me?

Entities affected by this action include sources in all sectors of the economy, including

2 Consistent with the definition that the EPA is promulgating in 40 CFR 52.21(aa)(2)(xii) and the
relevant GHG thresholds in effect at thistime, a GHG-only source is an existing stationary source that
emits or has the potential to emit 100/250 tpy of GHGs on a mass basis, and emits or has the potential to
emit 100,000 tpy CO.e or more, but does not emit or have the potential to emit any other regulated NSR
pollutant at or above the applicable major source threshold.
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commercia and residential sources. Entities potentially affected by this action also include states, local
permitting authorities and tribal authorities. The mgority of categories and entities potentially affected

by this action are expected to be in the following groups:

Industry Group NAICS?
Agriculture, fishing, and hunting................... 11
MINING...ccoiiiiiiie e 21
Utilities (electric, natural gas, other
SYSLEMS) ..o 2211, 2212, 2213
Manufacturing (food, beverages, tobacco,
textiles, leather).......cccvvveeviniiiiie 311, 312, 313, 314, 315, 316
Wood product, paper manufacturing ............. 321, 322
Petroleum and coal products
Manufacturing. ........cccoceevveveveevecce s, 32411, 32412, 32419
Chemical manufacturing...........cccceeevencreene. 3251, 3252, 3253,3254, 3255, 3256,3259
Rubber product manufacturing ...................... 3261, 3262
Miscellaneous chemical products.................. 32552, 32592, 32591, 325182, 32551

Nonmetallic mineral product manufacturing. 3271, 3272, 3273, 3274, 3279
Primary and fabricated metal

MaNUfaCtUring .....cccoeeveneeieese e 3311, 3312, 3313, 3314, 3315, 3321, 3322, 3323, 3324,
3325, 3326, 3327, 3328, 3329
Machinery manufacturing..........c.ccoceeeeereenen. 3331, 3332, 3333, 3334, 3335, 3336, 3339
Computer and electronic products
MaNUFCIUNNG ..o 3341, 3342, 3343, 3344, 3345, 4446
Electrical equipment, appliance, and
component manufacturing ............c.cce.e.... 3351, 3352, 3353, 3359

Transportation equipment manufacturing...... 3361, 3362, 3363, 3364, 3365, 3366, 3366, 3369
Furniture and related product

MaNUfaCturing ........cccoevveveeveeveereeee s 3371, 3372, 3379
Miscellaneous manufacturing...........ccccceeeeee. 3391, 3399
Waste management and remediation.............. 5622, 5629
Hospital/Nursing and residential care
faCIlitiES. e 6221, 6231, 6232,6233, 6239
Personal and laundry services...........ccccueeneee. 8122, 8123
Residential/private households...................... 8141
Non-Residential (Commercid).........ccccu...e. Not available. Codes only exist for private households,
construction and leasing/sales industries.
a North American Industry Classification System.
C. How is this preamble organized?
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The information in this Supplementary Information section of this preamble is organized as

follows:

Outline

VI.

VII.

VIII.

General Information

Executive Summary

Purpose of the Regulatory Action

Summary of Mgor Provisions

Does this action apply to me?

How is this preamble organized?

. What acronyms, abbreviations and units are used in this preamble?

Overwew of the Fina Rule

Background

A. Statutory and Regulatory Background for PSD and Title V

B. How doesthe Tailoring Rule address GHG emissions under PSD and title V?

C. Inthe Tailoring Rule, what commitments did the EPA make for Step 3 and subsequent
action?

D. Inthe Tailoring Rule, what plan did the EPA announce for devel oping streamlining
measures, and what has the EPA done since then?

E. What did the EPA propose in the Step 3 proposal ?

Summary of Final Actions

A. Applicability Thresholds for GHGs

B. Plantwide Applicability Limitations for GHGs

C. Synthetic Minor Source Permitting Authority for GHGs and Other Streamlining Measures
What isthe legal and policy rationale for determining not to lower the current thresholds in the
final action?

Overview

Have states had adequate time to ramp up their resources?

Wheat is the ability of permitting authorities to issue timely permits?

What progress has the EPA made in devel oping streamlining methods?

What would be the effects on emissions of lowering the current threshol ds?

What is the effective date of this action?

Conclusion

WhaI streamlining approach is the EPA finalizing with this action?

A. What isthe EPA finalizing?

B. WhatisaPAL?

C. Why isthe EPA amending the regulations?

D. Extending PALsto GHGs on a COe Basis and Using PALs To Determine Whether GHG
Emissions Are “ Subject to Regul ation”

E. Can aGHG source that already has a mass-based GHG PAL obtain a CO.e-based PAL?
Comment and Response

A. Thresholdsfor GHGs

1. Narrow Scope of Step 3

2. TheThree Criteria

3. Disparity Between Estimated and Actual Numbers of Permits

B.

St

oOomNE P

OMmMoOO D>

Plantwide Applicability Limitations for GHGs
atutory and Executive Order Reviews
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A. Executive Order 12866: Regulatory Planning and Review and Executive Order 13563:
Improving Regulation and Regulatory Review

Paperwork Reduction Act

C. Regulatory Flexibility Act

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation and Coordination with Indian Tribal Governments
G

H

U

l.

W

. Executive Order 13045: Protection of Children from Environmental Health and Safety Risks
. Executive Order 13211: Actions That Significantly Affect Energy Supply, Distribution or
se
National Technology Transfer and Advancement Act
J.  Executive Order 12898: Federal Actions To Address Environmental Justice in Minority
Popul ations and L ow-1ncome Populations
K. Congressiona Review Act
L. Judicial Review
IX.  Statutory Authority

D. What acronyms, abbreviations and units are used in this preamble?
The following acronyms, abbreviations and units are used in this preamble:

APA Administrative Procedure Act

BACT Best Available Control Technology

CAA or Act Clean Air Act

CAAAC Clean Air Act Advisory Committee

CFR Code of Federal Regulations

COe Carbon Dioxide Equivalent

EPA U.S. Environmental Protection Agency

FIP Federal Implementation Plan

FR Federal Register

GHG Greenhouse Gas

NAAQS National Ambient Air Quality Standard

NACAA National Association of Clean Air Agencies

NSR New Source Review

NTTAA National Technology Transfer and Advancement Act

OMB Office of Management and Budget

PAL[S| Plantwide Applicability Limitation[s]

PSD Prevention of Significant Deterioration

SCAQMD South Coast Air Quality Management District

SIP State Implementation Plan

tpy Tons Per Y ear

UMRA Unfunded Mandates Reform Act

. Overview of the Final Rule
In the Tailoring Rule, we included an enforceable commitment to complete a rulemaking to

propose or solicit comment on Step 3 of the phase-in approach to GHG permitting, and complete that
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action by July 1, 2012. We stated in the Tailoring Rule that in Step 3, we would lower the applicability
thresholds, and consequently increase the number of GHG sources required to obtain such permits, only
if we determined that the states have had enough time to devel op the necessary infrastructure and
increase their GHG permitting expertise and capacity to efficiently manage the expected increasein
administrative burden from such permitting, and only if we and the permitting authorities had the
opportunity to expedite, or otherwise decrease the burdens of, GHG permitting through streamlining
measures.

We proposed Step 3 by notice dated March 8, 2012.% In that notice, we proposed determining not
to lower the current applicability thresholds for PSD and title V. We also proposed two streamlining
approaches to improve permit implementation: (1) the use of GHG PALs on either amass or CO.e basis,
which includes the option to use the CO.e-based increases provided in the subject to regulation
applicability thresholds in setting the PAL, and to allow PALSs to be used as an alternative approach for
determining whether a project is a major modification and whether GHG emissions are subject to
regulation; and (2) regulatory authority for the EPA or a delegated state or local agency to issue
synthetic minor limitations for GHG in areas subject to a Federal |mplementation Plan (FIP) that
imposes PSD permitting programs for GHGs.

In the short period of time since the EPA promulgated the Tailoring Rule, the EPA and the states
have not made sufficient progress devel oping sufficient capacity or streamlining mechanismsto handle a
larger number of permits than Steps 1 and 2 require. As aresult, we are finalizing Step 3 by determining
not to lower the current, 100,000/75,000 applicability thresholds. In addition, we are finalizing a portion
of the GHG PALs streamlining measure we proposed for Step 3. At thistime we are not finalizing our

proposed streamlining measure of providing regulatory authority for the EPA or a delegated agency to

3 “Prevention of Significant Deterioration and Title V Greenhouse Gas Tailoring Rule Step 3, GHG
Plantwide Applicability Limitations and GHG Synthetic Minor Limitations; Proposed Rule,” 77 FR
14226, March 8, 2012 (the Step 3 proposal).
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issue synthetic minor limitations for GHG in areas subject to a PSD FIP for GHGs or other streamlining
measures.

In section 111 of this preamble, we discuss background information, including how the Tailoring
Rule addresses GHG emissions under PSD and title V, what commitments the EPA made for Step 3 and
subsequent actions and what we said in the Step 3 proposal.

In section 1V, we describe this final action. In section V, we discuss our legal and policy
rationale for determining not to lower the current 100,000/75,000 applicability requirements for GHG
PSD and title V permitting. In section VI, we discuss our rationale for revising regulations for the better
implementation of GHG PALSs, which will improve the administration of GHG PSD permitting
programs. In section V11, we briefly summarize some key comments received on the portions of the
proposal that we are finalizing and we summarize our responses; in section V111, we address the
statutory and Executive Order reviews that are required for all rulemakings; and in section IX, we
provide the statutory authority for the rulemaking.

[11.  Background

This section describes key aspects of the background for this rulemaking. For other background
information, such as a description of GHGs and their sources, the regulatory backdrop to the Tailoring
Rule and the EPA’s GHG PSD and title V programs, see the Tailoring Rule, the related actions that the

EPA took shortly before finalizing the Tailoring Rule® and the GHG PSD and title V implementation

* “Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of the
Clean Air Act,” 74 FR 66496, December 15, 2009 (the Endangerment and Cause-or-Contribute
Findings); “Light-Duty Vehicle Greenhouse Gas Emission Standards and Corporate Average Fuel
Economy Standards; Final Rule,” 75 FR 25324, May 7, 2010 (the Light-Duty Vehicle Rule);
“Interpretation of Regulations that Determine Pollutants Covered by Clean Air Act Permitting
Programs,” 75 FR 17004, April 2, 2010 (the Timing Decision or the Johnson Memo Reconsideration).
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rules that the EPA promulgated shortly after the Tailoring Rule. ® For purposes of this rule, we assume
that the reader is familiar with these materials. In the following paragraphs we provide a brief summary
of key statutory and regulatory background for the PSD and title V permitting programs for purposes of
this rulemaking.

A. Statutory and Regulatory Background for PSD and Title V

Under the CAA, PSD appliesto any “major emitting facility” that commences construction or
undertakes a*“modification.” CAA section 165(a), 169(2)(C). The Act defines the term “major emitting
facility” as a stationary source that emits or has the potential to emit any air pollutant in the amount of at
least 100 or 250 tpy, depending on the source category, on amass basis. CAA section 169(1). The Act
also defines “modification” as any physical or operational change that increases the amount of any air
pollutant emitted by the source. CAA section 111(a)(4).

Under the CAA, title V appliesto, among other sources, a“major source,” which is defined to
include any stationary source that is a“major stationary source” under section 302 of the Act. CAA
section 501(2). Under section 302, a“major stationary source” is defined as any stationary facility or
source of air pollutants which directly emits, or has the potential to emit, 100 tpy or more of any air
pollutant. CAA section 302(j).

The EPA’ s regulations implement these requirements. Under the regulations, PSD appliesto any
“major stationary source’ that begins actual construction on anew facility or undertakes a“major

modification” in an area designated as attainment or unclassifiable for a national ambient air quality

>« Action to Ensure Authority to |ssue Permits under the Prevention of Significant Deterioration
Program to Sources of Greenhouse Gas Emissions. Finding of Substantial |nadequacy and SIP Call—
Final Rule,” 75 FR 77698, December 13, 2010 (the GHG PSD SIP Call); “Action to Ensure Authority to
I ssue Permits Under the Prevention of Significant Deterioration Program to Sources of Greenhouse Gas
Emissions: Federa Implementation Plan; Final Rule,” 75 FR 82246, December 30, 2010 (the GHG PSD
SIP Call FIP); “Limitation of Approval of Prevention of Significant Deterioration Provisions
Concerning Greenhouse Gas Emitting Sources in State Implementation Plans; Final Rule,” 75 FR
82535, December 30, 2010 (the PSD Narrowing Rule); “ Action to Ensure Authority to Implement Title
V Permitting Programs Under the Greenhouse Gas Tailoring Rule; Final Rule,” 75 FR 82254, December
30, 2010 (the Title V Narrowing Rule).
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standard (NAAQS). 40 CFR 52.21(a)(2)(i)-(iii). The regulations define a“ major stationary source” as a
stationary source that emits, depending on the source category, at least 100 or 250 tpy, on a mass basis,
of a“regulated [new source review (NSR)] pollutant.” 40 CFR 52.21(b)(1)(i)(a)-(b). A “regulated NSR
pollutant” is defined as any of the following: (1) in general, any pollutant subject to aNAAQS, (2) any
pollutant subject to a new source standard of performance under CAA section 111, (3) any of acertain
type of stratospheric ozone depleting substances, or (4) “[a]ny pollutant that otherwise is subject to
regulation under the Act” (with certain exceptions for hazardous air pollutants under CAA section 112).
40 CFR 52.21(b)(50)(i)-(iv). Thetitle V regulations define a*“major source” in 40 CFR 70.2.

B. How does the Tailoring Rule address GHG emissions under PSD and title V2

In the Tailoring Rule, the EPA explained that the rulemaking was necessary because without it,
the CAA PSD preconstruction review permitting program and the title V operating permit program
would apply to al stationary sources that emit or have the potential to emit at least 100 or 250 tpy of
GHGs beginning on January 2, 2011.

In the Tailoring Rule, we explained that in light of the overwhelming administrative burdens that
would result from applying PSD and title V at the 100/250 tpy statutory levels, we would exercise our
legal authority to phase in the applicability of PSD and title V to GHG-emitting sources so that those
requirements would apply “at least to the largest sources initially, at least to as many more sources as
possible and as promptly as possible over time ... and at least to a certain point.” 75 FR 31517 June 3,
2010. In the Tailoring Rule, we went on to promulgate the first two steps of the phase-in program, which
we call Steps 1 and 2, and we made commitments for subsequent action.

In selecting those thresholds, we closely reviewed the numbers of potential additional permitting

actions for GHG-emitting sources, and the resulting administrative burdens, that could occur at various

® We include this discussion of the Tailoring Rule for background purposes only. In our Step 3 proposal
we did not re-open for comment any of the determinations made in the Tailoring Rule or subsequent
related final rules or our rationale for finalizing such rules, and we do not re-open now.
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permitting thresholds. We further estimated that the combined additional PSD and title VV permitting
burdens due to Steps 1 and 2 could, on an annual basis, mean a 42 percent increase in costs over the
current PSD and title V program. 75 FR 31540, Table V-1 June 3, 2010.

C. In the Tailoring Rule, what commitments did the EPA make for Step 3 and subsequent action?

In the Tailoring Rule we committed to undertake Step 3 by proposing or soliciting comment on
lowering the thresholds, so that more sources would be subject to PSD and title V requirements, but we
did not commit to finalize lower thresholds. We committed to complete Step 3 by July 1, 2012. We
further stated that in light of the administrative burdens, we would not, in Step 3, lower the thresholds
below the 50,000/50,000 tpy CO-e levels. In addition, we committed to complete a study of the
administrative burdens by April 30, 2015, and to complete Step 4 by April 30, 2016. 40 CFR 52.22(b);
40 CFR 70.12(b).

D. In the Tailoring Rule, what plan did the EPA announce for devel oping streamlining measures,

and what has the EPA done since then?

In the Tailoring Rule, we announced a plan to explore streamlining techniques that could make
the permitting programs more efficient to administer for GHGs, and that therefore could allow
expanding those programs to smaller sources. Streamlining techniques to be evaluated included: (1)
defining potential emissions to be closer to actual emissions for various source categories, (2)
establishing emission limits for presumptive Best Available Control Technology (BACT) for various
source categories, (3) encouraging use of general permits or permits-by-rule, (4) encouraging use of
electronic permitting and (5) encouraging the application of more efficient techniques (which we call
L ean techniques) to the permitting process for more efficient permitting of GHG sources. We believe
that these techniques have the potential to streamline the PSD and title V permitting programs for GHGs
to “allow the expeditious expansion of PSD and title V applicability to more GHG-emitting sources
while protecting those sources and the permitting authorities from undue expenses.” 75 FR 31526 June

3, 2010.
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While we intend to move forward to develop streamlining approaches, we aso stated in the
Tailoring Rule that we did not expect to develop and implement any of these prior to Step 3. We adso
stated in the rule that several of these streamlining approaches will take several yearsto develop,
requiring separate rulemaking both at the federal level, and then through state and local processes. We,
nonethel ess, committed to explore a number of possible streamlining actions prior to the Step 3
rulemaking.

We are making progress in devel oping streamlining approaches. In addition to discussing and
soliciting comment on streamlining measures in the Step 3 proposal, in April 2012, we convened what
we call the GHG Permit Streamlining Workgroup (or the Workgroup). The Workgroup is formed under
the Clean Air Act Advisory Committee (CAAAC): Permits, New Source Review and Toxics
Subcommittee. The Workgroup is comprised of industrial, environmental, tribal and state and local
representatives. It istasked with exploring potentia streamlining approaches that may make the
administration of the CAA permitting programs more efficient for permitting authorities, and that may
potentially reduce the permitting burden for smaller GHG-emitting sources if the programs are expanded
to apply to these sources. The Workgroup meets regularly and is expected to compl ete a report by
October 2012.

E. What did the EPA proposein the Step 3 proposal ?

In the Federal Register dated March 8, 2012, the EPA proposed Step 3, proposing to determine

not to lower the GHG PSD and title V threshold levels from the 100,000/75,000 tpy CO-e Step 2 levels.
77 FR 14226 March 8, 2012. The EPA explained that the criteriait identified in the Tailoring Rule for
evaluating whether to lower the thresholdsin Step 3 did not, at the present time, point towards lowering
them. The EPA further explained that the states generally had not had the time to increase their
resources sufficiently or develop GHG-specific permitting expertise, and that we and the states had not
had the opportunity to develop streamlining measures. 77 FR 14228 March 8, 2012.

In addition, we proposed to revise the PSD regulations to provide for GHG PALs. We stated that
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“[w]e believe that this action will streamline PSD permitting programs by allowing sources and
permitting authorities to address GHGs one time for a source and avoid repeated subsequent permitting
actions.” 77 FR 14228 March 8, 2012.

In addition, we proposed regulatory provisions to alow for "synthetic minor" permits for GHGs
under the federal PSD program. We stated that “[w]e believe that permitting synthetic minor GHG
sources under these provisions will reduce the number of sources subject to PSD and title V, reducing
the burden on state permitting authorities and the sources.” 77 FR 14228 March 8, 2012.

V. Summary of Final Actions

A. Applicability Thresholdsfor GHGs

In thisrule, consistent with the proposal, we are finalizing Step 3 by determining not to lower the
current 100,000/75,000 tpy CO.e PSD and title V applicability threshold levels. This action is based on
our analysis of the three criteria— (1) the time that permitting authorities need to ramp up their
resources, including developing permitting infrastructure as well as hiring and training staff, (2) sources
abilities to meet the requirements of the PSD program and permitting authorities' abilitiesto issue
timely permits, including gaining experience with GHG permitting and (3) whether the EPA and the
states could develop streamlining measures. 75 FR 31559 June 3, 2010. Information currently available
to the EPA indicates that these criteria have not been met.

B. Plantwide Applicability Limitations for GHGs

We are finalizing the proposed streamlining measure that would revise the existing PAL
permitting program to allow permitting authorities to issue GHG PALSs on either amass basis (tpy) or a
CO.e basis, including the option to use the CO,e-based increases provided in the subject to regulation
thresholds in setting the PAL, and to alow such PALsto be used as an aternative approach for
determining whether a project is a major modification and whether GHG emissions are subject to
regulation. Within the GHG PAL proposal, we discussed the potential options of a Minor Source

Approach and aMajor Source Opt-in Approach for allowing sources that are not currently major sources
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to receive aPAL. After reviewing the comments received, we are finalizing the Minor Source Approach,
which will alow permitting authorities to issue GHG PALs to GHG-only sources without requiring the
source to undertake an action that would make GHGs “ subject to regulation” and bring the source into
major stationary source status under the Tailoring Rule. Thus, GHG-only sources may obtain a GHG
PAL and remain a“minor source” so long as their GHG emissions remain below the PAL.” However,
we are not finalizing the Major Source Opt-in Approach, since many public comments that supported
the GHG PAL s changes questioned the usefulness of this approach for providing real streamlining
benefits.

C. Synthetic Minor Source Permitting Authority for GHGs and Other Streamlining Measures

In our Step 3 proposal, we also proposed creating the regulatory authority for the EPA to issue
synthetic minor limitations for GHGs in areas subject to a GHG PSD FIP, and discussed our progressin
evaluating the suitability of other streamlining measures and solicited further comment on those other
streamlining measures. We are not finalizing the proposed synthetic minor streamlining measure for
GHGs in areas subject to a GHG PSD FIP after considering public comments that suggest the program
may not be needed at thistime. We also are not taking further action on the other streamlining measures
at thistime, as we consider the comments received. However, we continue to pursue streamlining
options as expeditiously as possible, beginning immediately and proceeding throughout the phase-in
period and encourage permitting authorities to do the same. We thank the commenters for their input,
which we will consider as we move forward to devel op effective streamlining measures to make the
GHG permitting programs more efficient to administer. Any such action would provide for additional
opportunity for stakeholder input and comment, as appropriate.

V. What isthelegal and policy rationale for determining not to lower the current thresholds

" While we are not taking final action on the GHG synthetic minor permitting program described in the
Step 3 proposal, that decision does not affect our authority to issue GHG PAL permits under the Minor
Source Approach that we are finalizing in this action.
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in thefinal action?
A. Overview

Thisfinal rule fulfills our commitment in the Tailoring Rule to undertake Step 3 of the GHG
PSD and title V phase-in process. At this time we conclude that while they have taken important initial
steps to manage this new program, state permitting authorities have not had sufficient time and
opportunity to develop the necessary infrastructure and increase their GHG permitting expertise and
capacity, and that we and the state permitting authorities have not had the opportunity to develop
streamlining measures. As aresult, the criteriafor lowering the applicability thresholds from their
current Step 2 levels have not been met. Accordingly, we are determining not to lower the thresholds, so
that they will remain at the 100,000/75,000 levels.

In the Tailoring Rule, we committed to undertake future rulemaking, including this Step 3
rulemaking, to examine whether we could lower the thresholds to as low as 50,000/50,000 tpy COe,
and thereby apply PSD and title V to more sources. We recognized that lowering the thresholds would
add more administrative costs on top of those added by Steps 1 and 2, and as aresult, we stated that
whether and when we would lower the thresholds would depend on three criteria: (1) the time that
permitting authorities need to ramp up their resources, including developing permitting infrastructure as
well as hiring and training staff, (2) sources’ abilities to meet the requirements of the PSD program and
permitting authorities' abilities to issue timely permits, including gaining experience with GHG
permitting and (3) whether the EPA and the states could devel op streamlining measures.

As described in the following sub-sections, the states and the EPA have made some progressin
these areas. For example, the states have issued some GHG PSD permits and we will be finalizing one
streamlining measure in this final rulemaking. However, neither the states nor the EPA have had the
opportunity to make significant progress in these areas. First, the states generally have made little
progressin developing their GHG permitting infrastructure — e.g., hiring additional personnel and

establishing policies and conducting outreach programs to sources unfamiliar with the permitting
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process — largely because their permitting resources have not increased. In fact, some states indicate that
their permitting resources have decreased, and some indicate that their resources may decrease further in
the near future. Second, the states have had only limited experience in GHG PSD permitting and
therefore have not had the opportunity to develop significant expertise. The main reasons for this are the
unexpectedly low amount of PSD permitting to date and the short amount of time since GHG permitting
began. Similarly, for title VV, applications for title V permits are generally not due until ayear after title
V becomes applicable to asource. Thus, for Step 2 title V sources, permit applications were generally
not due until July 1, 2012. As aresult, states would only start reviewing such applications by this date,
and accordingly they would not have gained much experience permitting such sources under title V by
July 1, 2012. Finally, the states and we have not had the opportunity to develop significant streamlining
approaches. Thisislargely because, as we stated in the Talloring Rule, certain streamlining approaches
require alonger process to develop, including significant data collection activities, notice and comment
rulemaking to obtain specific authority and, in some cases, the development of necessary
implementation tools. Because of these criteria, we are not to lowering the thresholds from their current
levels.

The following discusses these criteria, and notes the states' and our experience with GHG
permitting to date under the current Step 1 and Step 2 applicability thresholds. We also address the
environmental benefits potentially associated with any further reduction in the GHG PSD permitting
thresholds.

B. Have states had adequate time to ramp up their resources?

One criterion that we described in the Tailoring Rule for whether to lower the thresholds in Step
3 was whether the permitting authorities could increase their resources. Specifically, we described this
criterion as “the time that permitting authorities need to ramp up their resources in an orderly and
efficient manner to manage the additional workload.” 75 FR 31559 June 3, 2010. We explained that we

expected Steps 1 and 2 to result in an increase in the numbers of PSD permits for new construction and
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modifications and in the numbers of title V permits; and we expected that some increase in state
permitting resources would be needed to accommodeate, at least in part, those new demands.

In fact, al indications are that the states have not had the opportunity to obtain the necessary
resources and to develop their infrastructure to accommodate the level of permitting expected in Steps 1
and 2. Instead, in many cases, reductions in state environmental agency budgets have occurred, which is
fully consistent with the overall reductions in state budgets that have been recently seen across the
nation.

In the proposal, we noted several indications that state permitting resources have decreased in the
past several years. For example, an August 2010 report by the Environmental Council of the States
concluded that state budgets decreased by an average of approximately $21 million per state from 2009
to 2011.2 In addition, a June 28, 2011 |etter from the National Association of Clean Air Agencies
(NACAA) to the U.S. House of Representatives detailing the status of 40 state and local air quality
agencies’ indicated that 80 percent of air agencies experienced a decline in staffing levelsin the
preceding 4 years. According to the letter, over the years 2008-2010, the average loss of staff per agency
was 16.7 percent. In addition to staffing losses, 48 percent of air agencies experienced furloughs, and the
majority faced significant declines in budgets. These cutbacks resulted in curtailing core air program
activities including permit issuance, as well as education and outreach programs. Further, we also noted
in the proposal that we had consulted informally with some states, and many confirmed that they have
seen their budgets and staffs reduced in recent years as the states have responded to the economic
downturn and budget shortfalls.

In light of these developments, we noted in the Step 3 proposal:

... States have not been able to develop their GHG permitting infrastructure — e.g., hiring

8 S. Brown, A. Fishman, “The Status of State Environmental Agency Budgets, 2009-2011.”

9 Letter from S. William Becker, NACAA, to Honorable Michael Simpson and Honorable James Moran,
U.S. House of Representatives.
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additional personnel, establishing policies and conducting outreach programs to sources

unfamiliar with the permitting process — largely because their permitting resources have

not increased and, in fact, in some cases have decreased and may decrease further in the

near future.
77 FR 14235 March 8, 2012. We received comments from states and localities supporting those
statements, and providing confirmation that their resources for GHG permitting were falling, in part
because of lower overall resources. For example, the South Coast Air Quality Management District
(SCAQMD) stated, “... SCAQMD’soveral staffing, aswell as permitting resources, continue to
drop.” 10 11

These recent reductions in state permitting resources have undermined the states' ability to build

their GHG permitting infrastructure through hiring and training of staff and through education and
outreach programs to the affected sources.™ These reductions point avay from lowering the Step 1 and
2 thresholds at thistime. In the Tailoring Rule, we estimated that |owering the thresholds to
60,000/60,000 tpy CO.e would increase administrative burdens by 20 percent above the total burdens at
the Step 2 levels (and 40 percent above the pre-GHG permitting burdens); and that lowering them to
50,000/50,000 tpy CO-e would increase administrative burdens by 40 percent above the total burdens at
the Step 2 levels (and 99 percent above the pre-GHG permitting burdens). Also, as aresult of alarge

increase in the number of GHG sources required to get permits, permitting agencies will need to conduct

education and outreach programs to small business and the public who have not typically been subject to

19 The SCAQMD comments are located in the docket for this rulemaking, Docket No. EPA-HQ-OAR-
2009-0517-19280.

™ One environmental advocacy organization commented that in its view, its home state of Pennsylvania
underfunded the state environmental agency. The commenter emphasized that such underfunding should
not be taken as an indication of alack of GHG permitting capacity. Another environmental advocacy
organization made a comparable point more generally. We have applied this criteria on a nationwide
basis, and we have found that many states are confronting decreased resources, including states, such as
some of the ones in the Regional Greenhouse Gas Initiative, that have taken action to regulate GHGs.

12 Aswe noted in the Step 3 proposal, some states have also been obliged to devote resources to
developing and submitting for EPA approval SIP revisions and title V program revisions authorizing
GHG permitting, instead of using those resources to build GHG permitting infrastructure. 77 FR 14236
March 8, 2012.
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air quality permitting requirements in the past to raise awareness and understanding of the regulatory
requirements for these smaller sources. Absent this outreach effort, we believe that many sources will
not understand, and perhaps may not even be aware of, the new regulatory obligations.

It isimportant to recognize that to this point, states have not been confronted with the amount of
GHG permit activity that we estimated in the Tailoring Rule for Steps 1 and 2. Environmental advocacy
organi zations emphasized this point in commenting on the proposal, and one of these organizations
concluded that the EPA should lower the thresholds. We respond to these comments in more detail
below, but in brief, although we recognize the disparity in actua permitting activity compared to our
estimates, this disparity does not serve as a basis for lowering the thresholds in this Step 3 rulemaking.
Aswe discuss below, there is some indication that at least part of this disparity may be temporary, due
to the recent economic downturn and slow recovery, aswell as other factors. Moreover, in the Tailoring
Rule, we based the level of the thresholds on overall administrative burden that we determined based on
severa sets of data and a complex, multi-component methodology. The number of GHG permitsisan
important component of overall burden, but there are other components as well, including (1) the per-
permit processing costs and (2) other administrative burdens, including training and enforcement
expenses, public education and outreach expenses, and the expenses of additional synthetic minor source
permitting for GHG sources seeking to avoid PSD and title V applicability. At thistime, with just the
first year of implementation of the Step 2 thresholds having been completed on June 30, 2012, we do not
have enough new information about the data sets and methodology to merit revising the administrative
burden estimates or, therefore, the thresholds. In particular, we note some indications that in the
Tailoring Rule, we may have underestimated the administrative burdens in certain respects by, for
example, not fully accounting for the additional synthetic minor permitting activity, that is, sources
taking synthetic minor limitations on their GHG emissions so as to avoid becoming subject to PSD or
title V due to those emissions. As aresult, contrary to the commenters, we do not consider the

unexpectedly smaller number of GHG permits to indicate that states have greater permitting capacity.
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For the previously described reasons, states have not had the opportunity to build capacity and
resources to handle GHG permitting. Accordingly, this criterion of state resources supports determining
not to lower the current thresholds.

C. What is the ability of permitting authorities to issue timely permits?

Another criterion identified in the Tailoring rule is whether permitting authorities have the ability
to issue timely permits*® based on efficiencies resulting from GHG permitting implementation
experience.* In describing this criterion in the Tailoring Rule, we expected that permitting authorities,
by acting on the anticipated volume of GHG PSD permit actions, would have the opportunity to
establish efficient methods for resolving issues and processing permits, including developing expertise
within their staffs. Thiswould alow them to achieve efficiencies that, in turn, would create capacity for
processing more GHG permit applications. Thus, with this criterion, we based our commitment to
complete the Step 3 rulemaking in part on the assumption that Steps 1 and 2 would provide us with the

necessary information to determine whether and when it has become possible for states to administer

13 This criterion may be measured by the period of time permitting authorities need to issue permits.

In the Tailoring Rule, we described this criterion as “information we have as to the sources’ abilities
to meet the requirements of the PSD program and the permitting authorities' ability to process permitsin
atimely fashion.” 75 FR 31,559 June 3, 2010. An issue arises as to the meaning of this reference to
sources. We stated in the Step 3 proposal: “we note that in the Tailoring Rule, we made clear that
sources abilities to meet the requirements of the PSD and title V programs depend at least in part on the
ability of the states to develop, as part of the state programs, outreach and educational effortsto facilitate
source compliance. Accordingly, for present purposes, we think this component concerning sources may
be examined by areview of the states’ progress in developing state GHG permitting programs.” 77 FR
14232 March 8, 2012. Industry commenters took issue with this statement, and asserted that this
criterion requires an examination of sources’ abilities to meet PSD requirements that is independent of
the permitting authorities’ ability to process permitsin atimely fashion. We do not find it necessary in
this rulemaking to resolve this issue as to the meaning of the reference to sources. Thisis because for
purposes of this rulemaking, the information we have about permitting authorities leads us to conclude
that this criterion points towards determining not to lower the thresholds. Even if the sources were to be
treated as a separate component of this criterion, no commenter suggested that information about the
sources would lead us to conclude anything differently about this criterion. Because, in this rulemaking,
information about sources does not play arolein assessing this criterion, it is not necessary to resolve
the issue of the meaning of the sources’ abilities to comply with GHG permitting requirements, and
whether sources' abilities to comply should be considered independently from the permitting authorities
ability to administer GHG permitting.
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GHG permitting programs for additional sources. However, as events have transpired, states have not
yet had the opportunity to make this progress.

In our Step 3 proposal, we showed that as of December 1, 2011, the EPA and permitting
authorities had issued 18 GHG PSD permits. We noted that these 18 permit actions had been spread
among 11 states, aimost all of which had issued only one GHG permit. We concluded: “This activity has
simply been too limited to allow States to build internal capacity to handle GHG permitting for adiverse
set of sources, to develop more efficient techniques for permitting any particular source category, or to
develop streamlining approaches to address GHG permitting.” 77 FR 14237 March 8, 2012.

Since then, the pace of permitting has remained too low for states to build their GHG permitting
capacity. As of May 21, 2012, the EPA and permitting authorities have issued a total of 44 GHG PSD
permits. Importantly, states have seen littleif any title V permitting activity to this point; indeed,
applicationsfor title V permits from Step 2 (or “GHG-only”) sources were generally not due until July
1, 2012 (i.e., 1 year after the effective date of Step 2, when GHG-only sources could have first become
subject to title V).

Therefore, the conclusions we drew at proposal remain valid. The GHG permitting activity has
simply been too limited to allow states to build internal capacity to handle GHG permitting for a diverse
set of sources, to develop more efficient techniques for permitting any particular source category or to
develop streamlining approaches to address GHG permitting. In sum, the states' experiences to date do
not provide abasis for us to conclude that permitting authorities in fact have the ability to issue timely
permits for alarger set of actions based on GHG permitting experience. Therefore, this criterion points
towards determining not to lower the current thresholds.

D. What progress has the EPA made in devel oping streamlining methods?

In the Tailoring Rule, we indicated that the criterion of implementation of permit streamlining
measures would assist permitting authorities by removing some sources from the permit program, or

allowing more efficient processing of permit applications. Specifically, we described this criterion as
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“our progress in devel oping streamlining methods that will render the permitting authority workload
more manageabl e by taking some sources off the table (through regulations or guidance interpreting
‘potential to emit’), and by allowing for more efficient permit processing (through general permits and
presumptive BACT).” 75 FR 31559 June 3, 2010. We further stated, however, that some streamlining
methods would take several years for the EPA to develop, and for states to gain authority to implement.
Thus, we did not anticipate that streamlining approaches would necessarily be available by the time of
the Step 3 rulemaking. We aso noted that in consultations with the states, they reported that they had
made little progress in implementing streamlining measures, and none had adopted streamlining
measures specifically to address GHGs.

The states and we continue to make progress in streamlining. The revision to the PALs
regulations that we promulgate in this action isa step in that direction. In addition, as noted, we recently
convened the CAAAC GHG Permit Streamlining Workgroup to explore potential streamlining
approaches. The Workgroup meets regularly and is expected to issue a report by this October with
suggestions for specific approaches. Even so, to this point, neither we nor the states have been able to
develop or implement sufficient streamlining actions to meaningfully reduce permitting administrative
burdens. Accordingly, this criterion points towards determining not to lower the current thresholds.*

E. What would be the effects on emissions of lowering the current thresholds?

The fact that the PSD program would apply to alarge percentage of the national inventory of
stationary source GHG emissions at the 100,000/75,000 tpy CO-e levels of the Tailoring Rule, while
increasing the number of sources subject to permitting by only a modest amount, supported the
reasonableness of our decision to establish the thresholds at those levels. For the current rulemaking, we

have conducted further analysis, which shows that reducing the thresholds in Step 3 to aslow as

!> Environmental advocacy organization commenters stated that in light of the less-than-expected
amount of GHG permitting activity, the three criteria should be considered either to be irrelevant or to
have been met. We respond to this comment below and, in more detail, in the Response to Comments
document.
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60,000/60,000 tpy CO.e would bring within the potential sphere of the PSD program less than an
additional 1 percent of all GHG emissions from all stationary sources nationally while potentially
subjecting over 2,000 additional sources to the permitting program. Our analysis shows that as the
thresholds go lower, the number of sources increases dramatically, but the volume of GHG emissions
emitted by each additional source gets smaller and smaller. Lowering the thresholds to 50,000/50,000
tpy COze would bring within the sphere of PSD an additional 3 percent of the national inventory of
GHG emissions while potentially subjecting over 4,500 additional sources to the permitting programs.
Of course, in any year, only afraction of national GHG stationary source emissions would actually
become subject to PSD controls because only a fraction of sources would undertake modifications or
new construction that trigger BACT controls. Thus, the additional reductionsin GHG emissions from
lowering the thresholds in Step 3 would be small under any circumstances even if the thresholds were
lowered to 50,000/50,000 tpy CO.e. This small amount of incremental environmental benefit from
lowering the thresholds, coupled with the additional burden associated with permitting these sources (in
light of the lack of increase in state resources and experience as well as the lack of streamlining
measures), supports the reasonableness of our determination not to lower the thresholds in Step 3.

F. What is the effective date of this action?

The effective date of thisaction is[INSERT DATE 30 DAYSAFTER PUBLICATION IN
THE FEDERAL REGISTER]. In the Tailoring Rule, we provided that Step 3 would take effect by
July 1, 2013." We selected this date because it would provide a 1-year delay following the required,
July 1, 2012 date of promulgation of Step 3. The purpose of the delay would be to allow states sufficient
time to incorporate any lower thresholds into their state implementation plans (SIPs), and submit a SIP

revision for EPA approval. However, because the EPA is determining not to lower the thresholds, SIP

18 The Tailoring Rule regul ations provide that Step 3 “shall become effective July 1, 2013.” 40 CFR
52.22(b)(1), 70.12(b)(1), 71.13(b)(1), which we read to mean effective by July 1, 2013, consistent with
the accompanying discussion in the preamble. 75 FR 31516 June 3, 2010 (describing Step 3 as possibly
including more sources “beginning by July 1, 2013").
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revisions are not necessary and, as aresult no delay in the effective date is necessary.
G. Conclusion

In the Tailoring Rule, we recognized that the Step 1 and 2 threshol ds we promulgated would
create significant administrative burdens on permitting authorities. We stated that we would lower the
thresholds, and thereby create additional administrative burdens, based on consideration of three criteria
concerning state resources and experience as well as EPA and state efforts to streamline the permitting
process. In this rulemaking, on the basis of these criteria and the public comments received, we
determine not to lower the thresholds at this time. Permitting authorities need additional time to secure
resources, hire and train staff, and gain experience with GHG permitting, and additional timeis required
to develop streamlining measures to expedite permit program administration, before we move toward
fuller implementation of the program. We note that determining not to lower the current PSD and title V
thresholds for Step 3 does not have implications for whet